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SHOW ME YOUR CONTRACT! A LOOK INTO THE LEGAL RELATIONSHIPS AT ART AUCTIONS

Under this process of re-evaluation, it is now
expressly legally possible to amend the level

of cultural interest, to cancel the registration
of a classification or of any other type of

legal protection, or for the property to come
under the inventory rules. This process of re-
evaluation must be completed within four years
of the date the Decree-Law entered into force.

Conclusion

There are two main aspects to highlight in this
new legal framework: One involves a tendency
to give greater weight to the right of private
property regarding some types or conditions

of ownership of cultural movable property.

This is achieved by introducing a rule of

free circulation of movable cultural property
when that property was created less than 50
years or, regardless of its age, as long as the
movable cultural property is circulated by its
own author or by any representative (and this

is almost in line with the recommendations of
Implementing Regulation (EU) no. 1081,/2012,
of the Commission, of 9 November 2012).

The other, relates to the legal framework
applicable to the re-evaluation of previous forms
of protection of cultural movable property (as
described above).
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relationships at art auctions

rt auctions are a fascinating

marketplace, gathering collectors

from across the globe and offering
collectibles for sale which would otherwise
only be displayed in museums. Not only for
market actors, but also for lawyers auction sales
are a unique way of dealing. An auction sale
generally involves three parties if not more,
commissions on both the consignor’s and
the buyer’s side, and specific warranties and
disclaimers of liability. Simply characterising
the legal relationships that arise at art auction
sales may be a challenging endeavour. A recent
decision by the Swiss Federal Court shows that
the specific circumstances of a consignment
may change the characterisation of the
legal relationships between the parties. This
article provides some insights into the legal
relationships that bind the auction house, the
consignor and the purchaser at auction.

Legal relationship between the consignor
and the auction house

An auction house and a consignor are
generally bound by a consignment
agreement. Under US law, this relationship
is typically one of agency. Under Swiss law,
the characterisation of the consignment

agreement very much depends on the
specific conditions the parties have agreed to.
Generally, an auction house and a consignor
enter into a commission contract, by which
the commission agent maintains the right
and obligation to close a contract for the
principal’s account against a commission.
However, the characterisation of the
consignment agreement may differ when
auction houses divert from their standard
practice. As an illustration, auction houses
offer some consignors a more attractive
arrangement in order to secure their
consignment. In particular, the auction house
may forego its seller’s commission, or agree to
a guaranteed sale price.

In a dispute between an auction house
based in Geneva and a consignor who had
agreed to sell an important collection of
stamps with the auction house, the Swiss
Federal Court had to characterise the
agreement both parties had entered into.

As part of the agreement, the auction house
offered the consignor to waive its seller’s
commission and a guaranteed sale price

of 1 million euros. The parties also agreed
to a date for the delivery of the collection
to the auction house. The collector then
signed a further agreement which specified
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that if he withdraws from the consignment
after the delivery of his property to the
auction house, he will owe payment of the
buyer’s commission calculated on the basis
of the estimate price. The legal dispute
arose when the collector did not deliver the
collection at the set date, and instead sold

it to a third party for 1.5 million euros. The
auction house brought a lawsuit against

the collector claiming for the payment of
400,000 euros in damages, corresponding to
a buyer’s premium of 20 per-cent based on a
hypothetical hammer price of 2 million euros.
The dispute reached the Swiss Federal Court
which decided in the collector’s favour.

The Court held that the characterisation
of a consignment agreement can differ
according to whether the auction house offers
its services against a seller’s commission or for
free. The Court further specified that under
Swiss law, the consignment agreement is a
commission contract if the service is provided
against payment by the principal, whereas if
not, the parties have entered into a simple
agency contract. The difference between
both contract types resides essentially in the
auction house’s entitlement to a commission,
which is not due in the event of a simple
agency contract. Moreover, according to
statutory law, a commission agent is entitled
to such a commission even if the sale did
not take place for a reason attributable to
the principal. In the present case, the Court
characterised the consignment agreement as
a simple agency contract considering that it
was free of charge to the consignor.

The Court then assessed the auction
house’s right to compensation under the
given circumstances. Statutory law allows
either party to an agency contract to
terminate the contract at any time without
any reason, which is exactly what the stamp
collector did. However, if the termination is
ill-timed, the party terminating the contract
must compensate the other for any resulting
damage. The Court pointed out that this
statutory remedy does not allow the agent
to claim for the loss of profit resulting from
the sale’s cancellation. Since the auction
house did not establish any costs that resulted
from the cancellation, but entirely based its
claim for damages on loss of profit, the court
rejected the auction house’s case.

Also, the auction house arranged in its
general terms of business that the consignor
owes the buyer’s premium should he cancel
the consignment, but only upon delivery of
the consigned property. As the collection had
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never been handed over to the auction house,
the Court concluded that this contractual
penalty fee did not apply. Major auction houses
generally foresee a penalty in their business
terms in the event the consignor decides to
withdraw his property from the sale. Such a
contractual penalty complies with Swiss law as
long as it is not calculated on the basis of the
commissions that the auction house would
have received upon the sale’s performance.

Parties to the sale agreement

Auction houses purport themselves to be
a sole intermediary in a transaction that is
concluded exclusively between the consignor
and the buyer. In fact, major auction houses
clearly stipulate in their conditions of sale
that they act as agent for the seller, and
that the sale contract is directly concluded
between the seller and the buyer. The auction
houses’ confidentiality policy protecting
the consignors’ and the purchasers’ identity
causes some difficulty in determining which
parties are bound by the sale agreement.
The main question resides in establishing
whether an auction house can validly
conclude a sale agreement on behalf of an
unnamed consignor and remain unbound
by it. In the US, case law shows that the
auctioneer remains outside of the sale
contract if the contract expressly and clearly
says so. Therefore, neither the consignor nor
the purchaser can hold the auction house
responsible under the sale contract.

Under Swiss law, controversy exist as to
whether an agent can or cannot conclude
a contract in the name of an unidentified
party. Some scholars hold the view that an
agent may validly conclude a sale contract on
behalf of a principal if the principal’s name
is disclosed after the contract’s conclusion,
or if the third party did not care with whom
he made the contract. Other scholars suggest
that disclosure is a mandatory requirement
for the valid conclusion of a contract on
behalf of an unnamed principal, failing which
the contract is concluded directly between
the agent and the third party. In the auction
context, this scholarly view means that the
buyer enters into the sale agreement with the
auction house, not the consignor.

Legal relationship between the auction
house and the buyer

A closer look into the art auction sale process
shows that auction houses generally hold
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the authority to act as agent of both the
consignor and the purchaser for the same
sale transaction. More specifically, auction
houses may act as the purchaser’s agent for
specific purposes, such as when placing a bid
on the purchaser’s behalf and when drafting
and signing the memorandum of sale. Hence,
auction houses also operate as the purchaser’s
agent for limited purposes, which carries the
risks of conflict of interests.

Conclusion

Despite being a well-established
marketplace, generating a huge amount of

transactions each year, art auctions are still

a cause for debate among specialists. The
characterisation of the legal relationships
arsing at auction is mostly determined by
the auction houses’ general terms and
conditions of sale. Nonetheless, the wording
of these clauses may differ from the factual
and legal situation actually present at the
time of sale, and have an impact on the legal
characterisation of the relationships between
the parties. Hence, the idiosyncrasies of the
art auction market suggests that reading the
clauses of a contract may not suffice, but
require a careful analysis of the clauses in
light of the auction houses’ practices.

The reform of the Cultural
Property Protection Act
(Kulturschutzgesetz) in

Germany

here is currently a bill under way in

Germany which will have far-reaching

consequences for exporting works of art
and other cultural assets from Germany. In
the following article, Rechtsanwdltin Katharina
Garbers-von Boehm explains the aspect of
preventing the removal of cultural property
(Abwanderungsschutz), which has serious
implications for companies and private
collectors’.

The issue of protecting cultural property
can basically be broken down into two areas.
One area is the return of cultural property.
This concerns cultural goods from illegal
excavations which the states of origin can
demand to have returned based on the Act on
the Return of Cultural Objects. The other area
which is of particular relevance for collectors
and institutions is protection against removal.
This area concerns ‘cultural goods of national
significance’ which should not be removed
from Germany if at all possible. The Cultural
Property Protection Act has provided the
legal basis for this since 1955. The Federal
Commissioner for Culture and the Media,
Professor Monika Griitters, would like to
combine these two areas into a uniform law.
The bill mentions inter alia Directive 2014/60/
EU on the return of cultural objects unlawfully
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removed from the territory of a Member State
as the basis for the planned consolidation

of the law on protection of cultural goods.
However, this directive only covers the issue

of returning cultural objects, not preventing
removal. There is thus no compelling reason to
reform the law on protection against removal.
This presents a paradox since the core of the
bill addresses protection against removal of
cultural objects.

The most important regulation in the bill

If the governmental bill is passed in the
version of 4.11.2015, in the future an export
licence will have to be obtained in advance
to export a work of art which exceeds a
certain age (currently 70 years) and a certain
value (currently 300,000 euros for paintings,
the value is lower for other techniques).
This would even apply to exports within

the EU. A licence will not be issued if the
work is a ‘valuable cultural asset of national
significance’, the removal of which would
constitute a loss for Germany. In practice,
this regulation would mean that each time
an application is submitted for an export
licence the state authority would have

to consider whether the work of art is of
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